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Re:. Re: California Democratic Party Comments on Draft AOR 2006-19 

•Dear Chairman Toner; • . 

. Jam General Counselfor the. California Democratic Party ("CDP"). On •'.-
behalf of CDP, I submit these comments in response to the Office of General 
Counsel's ("OGC") Draft. Advisoiy Opinion Request 2006-19. 

: CDP.is an unincorporatedassociation of approximately seven million 
members who have joined together to advance common political .beliefs. It is the • . 
duly authorized and officially recognized Democrat Party 
California. Its organization, operations and functions are set out in the California. . 
Elections Code Section 7050 et seq^ CDP is a *party committee" under Federal law 
pursuant to 11 C.F.R. § 100.5(e)(4). As such, CDP. is subject to:the regulations and 
prohibitions of "federalelection activity," as defined by. the Commission. 

.. This advice request seeks a.detenhmation as to whe&er/proposed 
communications by. a local.paity committee, registered with the FEC constitute 
icfedefai election activity" as defined in 11 C-F.fc. § 100.24(a)(3). Specifically, the ; 
local, party committee inquires as to whether two phone 'scripts and one mail piece 
are "get-out̂ theryote" ("GOTV") activity as that term is. defined in 11.6.F.K. .-

;.§ 100.24(a)(3). The communications urge Democratic voters to vote for the mayoral 
candidate endorsed by the local political party and State the date on which the. 
election, will he held.. However, none of the proposed communications refers to any 
candidate for Federal office. '"• •' 

The draft opinion concludes that each of the three proposed 
. comrnunications is "federal election activity" merely because each communication 
refers to the date of the election. This conclusion is overbroad and inconsistent with 
past interpretations and statements by the Commission. For the reasons articulated 
below, CDP. urges the Commission to conclude that the three proposed -
communications do not "assist" the voter merely because they include the date of 
the election arid, therefore, are not GOTV as defined by Commission regulations. 
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1 federal E l e ^ ^ 

' : _. the Federal Election Campaign Act (PECA) defines "Federal Election Actiyity'^to include ,,."! 
get-out-the-vote activity (C^)TY) and[ sjpecifies th£tf 
certain time periods, must be funded with entirely Federal funds or with an allocation of Federal', and 
Levin funds. The FEA definition was addedby the Bipartisan Campaign Reform Act of 2002, but ; 
BCRA did not specify what activities would be included as .GOTV, After passage of BCRA in 
2002, the Commission imderrook r u t o a j k ^ 
Commission's regulatory definition of GOTV was challenged in Federal court in Sliqys ^Federal. 
Election Commission. As a result of that litigation, the Commission again revisited its definition. 6£ ~' 
GOTV in 2005. and 2006, The revised regulatory definition became effective on March 24,2006..: • •. • 

The current Commission's regulations define GOTV activity as follow:/ : * 

,. Get-out-the-voteactivity me^s contacting registered ^ ^ 
other individualized means, to assist mem menga^ngm.t&e act of voting: GetTOUtrthe-yote 
activity, includes, but.is not limited to: : / . - . , . " : 

(i) ... Providing to individual voters mformatibn such as the date oftheielectioh, the times 
when polling placesiire open; andtheiteration of particular.polling places; and-

; (iij . : Offering to transport or actually transporting v o t ^ to the polls. .'." 

i i C F J B L ' S i ^ 2 f K i S j j ^ : _ ' ';;•";.•.;.-'."• ; • . ' • • / • ' ' ' Z . •'• • .-'• • ' ' - : : - ' "J- •••:••,*• •'•'.V .' 

Therefore, to satisfy, theiregulatory definition of GOTV, an activity musVmeet three. 
requirements: the activity must take place during the "federal electibn'actfvity* window^ the activity 
must mvolve cohtactmg regitf ^ 
and the.actiyity must"assist me voter in;engagmg in the act of voting. .. 

••it The Proposed Communications De No/'Assist" Voters In Engaging in the Act of 
• V o t i n g s ;;/:;':,'-.. .'"••..' •,- •"' . ' •"• .''•...•;".'".• •' ;V""- ' 

•'•.. The General 'Counsells draft opinion concludes that the proposed activities constitute - • f. 
"federal election activity''' because ''providing the date of the election is one of the OQTV. activities,. . 
regardless:of whether tfcey indicate the tinies when the polls are open or the vbtaV partieuiar;pblling . 
location." OCGDnft,'.P-A kines 17-2Q. OTs conclusion is imfounded: 

Qn both occasions when the Commissicitc^sidered me definitions of GOT 
that defining. GOTV tbb broadly-cbuldiresultin a regulatory structure that would sweep in tbQ muich . 
non-Federal activity;;. The draft̂ AOR does precisely that. 
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The Expiration and: Justification for.me . 
GOTV must be nan^wly defined to c^tare only a. specific category of activity. Specifically, the; 
Commission stated it had "cohclucled that it must define GOTV in a mariner that distinguishes the •-. . 
activity from ordinary or usual campaigning that a party:committee may conduct on behalf of-its 
candidates. Stated another way, if GOTV is defined too broadly, the effect of the regid^ . 
be to federalize avast percentage of ordinary campaign activity*• Federal Register, Vol. 67; No. 
145,p.490^Monday/July29,:2002;;: .••;•.• ['• ';}•,• ' • :/:•,'.'; _..-[•_ 

After me FederaVDistrict (Court's d e c ^ . 
Conmussion again undeitfpokM ....*.:..' 

. Commission consia^red Whether the definition of GOTV should be changed from "assisting'1 

registered voters in the. jctfof votingto "encouraging" registered voters in the act of voting. The'.--
Shays plaintiffs had argped that the "assist" definition impermissiDly narronved the definitions; by . 
excluding activities that only "ericourage''re^i^ation and votmg; , .. . 

However;theCom^ss^ • .. ( 

the Commission's Explanation and Justfficatipn for the 2005-2006 rulemaking, . 

. uff]he purpose of retaining the 'assist' requirementisto exdude ,me^e.eI^couragemeht, from . 
. mescor^ebftherules,. In proposing toretain the'assist'requirement, the.Commission was . •' 

concerned that regulations j f e included activities that merely encouraged people to, \ . vote 
wayswfyioo.btoadly"?^ 

. ' • • • . ' • ' 2 2 , 2 0 0 6 . ; V J ••'•.;'' •','••'.' /:''. \ - ' . " • . [ - ' . . '. • •; .::- •"•.•,';•-'. ...••.''• ••'"...-

Importantly; the Commission decided to retain the o n g M defmition of GOTV "which excluders]. 
mere encourajgerhent'of... .voting from these defiDitiortf.,vAf. 

. Simply put, the cornrnuhications at issue in the draft opinion do not "assist'.'tegistered voters 
in the act of voting by merely n ^ n g the date of the election. The dateof. the, election is included in 
numerous campaign materials, includmg goveram . 
mere mentioning of the date of the election in an otherwise completely non-Federal communication, 
should not Federalize .that communication. This conclusion is supported by the plain language of the 
regulation.arid by the ^ 

.. 3. The Conclusion Made in the Draft Opinion Is Inconsistent with Past Represehtations 
by the Commission. 

C3DP. wasone of the; plaintifis Who challenged provisions of BCRA in McConnell v; Federal •. •.'. 
Election Commission: During, that litigatio^praintiffs-prpyided ex-ampijes of communications that 

• would become "federal'' if BCRA was upheld; ra defense of the legislation, the Commission. ' 
mformeid me District.Court ^ . . . 
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cornmunication that does hat otherwise constitute federal election activity does not convert the •-.•.'• 

communication intovGOTVr 

For example, the Commission stated in its Opposition Brief in the DistrictCourt proceedings 

the following: . . . '.':•-^ - , / '.'••.•' ;•_;•? '• '"'-".•.. • 

, . . plaintiffs' cphtention that a state party cbmniittee could riot use soft money to pay for the 
, printing and mailingbf a flyer that reads *?Vote Republican; John Smith for Dogcatcher on •;. 

November 6/' [citation omitted] is entirely incorrect. The printing and mailing o f they flyer 
would not be GOTV activity because. . . jt.only mentions a state candidate* it is not the type . 

"•of1communication that constitutes "Fedei^ election activity" under 2. U.S.C. § 

43U20KiVKiii).: \ . . ; -;. •"'.•.; ']••>,;•'/. :.:..y; ,", -:/.:;m 

McConne//v: j ^ 
Defendants at 28; 31. TTierefore, in considering an almost identical fact.^pattern,.the Commission. 
concluded, that.the mere reference to the date of an election would not result in.GOTV activity.. 
However, that analysis is dire^y.ppposite to the conclusion reached in th 

For the reasons articulated above,; CDP urges the Commission reject the draft AOR 2006-19 
that concludes that merely referencing the date of an election in a cornmunication which only. 
otherwise expressly adVocates the electiori or defeat-of non-Federal 'candidates, «instifutes GOTV. 
activity as detinedby11 C:r\R. §. lQGy24(a)(3). : 

-.,;•" Thank: you in advance fox your, consideration of these comments. 

Very truly yours,,. ='•;• ..;•"_ •',• *.-.. [ 

rt,SONHAGEL&FISB0BlrtlNLLP 

.LANCE 

i 3 o / E y p / ^ j g : ; ^ > ••.."'."••'..•.''.' ]•• ry''\l'. 

cc: ;'! Commission Secretary, (202).208r3333 -. 
Office of defieral^unsd; (202) 219-3923 


